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S ince the 1960s, increased levels of
education and changing social values
have prompted calls for increased

democratic participation, both in Canada and
internationally. Some modest reforms have
been implemented in this country, but for the
most part the avenues provided for public
participation lag behind the demand. The
Strengthening Canadian Democracy research
program explores some of the democratic
lacunae in Canada's political system. In pro-
posing reforms, the focus is on how the legit-
imacy of our system of government can be
strengthened before disengagement from pol-
itics and public alienation accelerate unduly. 

D epuis les années 1960, le relèvement
du niveau d'éducation et l'évolution
des valeurs sociales ont suscité au

Canada comme ailleurs des appels en faveur
d'une participation démocratique élargie. Si
quelques modestes réformes ont été mises en
œuvre dans notre pays, les mesures envi-
sagées pour étendre cette participation restent
largement insuffisantes au regard de la
demande exprimée. Ce programme de
recherche examine certaines des lacunes
démocratiques du système canadien et pro-
pose des réformes qui amélioreraient la par-
ticipation publique, s'intéressant par le fait
même aux moyens d'affermir la légitimité de
notre système de gouvernement pour contrer
le désengagement de plus en plus marqué de
la population vis-à-vis de la politique. 
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Introduction

O n June 27, 2003, the Supreme Court of
Canada issued its ruling in Figueroa v.
Canada (Attorney General). In a unanimous

decision, the Court struck down the 50-candidate
threshold for party registration under the Canada
Elections Act (CEA).1 It found that the threshold vio-
lated the democratic rights in section 3 of the
Canadian Charter of Rights and Freedoms, and that
this violation could not be justified under section 1.2

The effect of the invalidation was suspended for
12 months so that Parliament could amend the Act in
conformity with the Charter values identified by the
Court. In October 2003, the government tabled its
legislative response, Bill C-51, which was renamed 
C-3 after prorogation and reintroduction in February
2004. The Bill is designed to fill the legislative void
that the Figueroa ruling would create if it were
allowed to take effect on June 27, 2004.

Under Bill C-3, political parties of all sizes will be
eligible for inclusion in the register of parties. They
will be entitled to the two benefits explicitly
addressed by the Supreme Court: the power to issue
tax receipts for donations, and the right to identify
their candidates on the ballot. The remaining benefits
of registered status — including the right to retain
surplus funds from their candidates and a share of
the free advertising time provided by Canadian
broadcasters — were not addressed in Figueroa, and
the degree to which they were affected by the ruling
is not yet clear.

Media coverage of the decision and its aftermath
has been scarce. Figueroa was portrayed simply as a
victory for Miguel Figueroa, leader of the Communist
Party of Canada (CPC);3 only the Globe and Mail con-
sidered the broader implications of the ruling. The Bill
— as C-51 or C-3 — has been nearly invisible in the
media, despite the significance of the impending
changes to the CEA. The purpose of this paper is to

The Charter of Rights
and Party Politics: The
Impact of the Supreme
Court Ruling in
Figueroa v. Canada
(Attorney General)

Heather MacIvor



The Court’s jurisprudence on section 3 raises basic
questions: Should judges make binding decisions about
democratic processes? Which Charter value(s) should
take priority in judicial evaluations of election laws?
Should freedom trump fairness, or vice versa? Or
should we try to balance the two?

The Role of Judges in the Electoral Process
The answer to the first question is obvious in cases — for
example, Haig, Harvey and Sauvé — where the law delib-
erately denies an explicit section-3 right to a particular
individual or group. Under those circumstances, the
Charter speaks clearly, and the courts have little choice
but to enforce it. Section 24(1) of the Constitution Act,
1982 permits anyone whose Charter rights have been
“infringed or denied” to “apply to a court of competent
jurisdiction to obtain such remedy as the court consid-
ers appropriate and just in the circumstances.” Section
52(1) states that “The Constitution of Canada is the
supreme law of Canada, and any law that is inconsis-
tent with the provisions of the Constitution is, to the
extent of the inconsistency, of no force or effect.” The
framers obviously intended the courts to resolve con-
flicts between the Charter and ordinary statutes in
favour of the former. The entrenchment of democratic
rights, their immunity from the legislative “override” in
section 33 and the choice of  “a free and democratic
society” as the benchmark for justification under sec-
tion 1, collectively instruct the courts to defend voting
and office-seeking with all possible vigour.8

But not all disputes over election law are so clear-
cut. Section 3 of the Charter is silent on most aspects of
electoral organization and activity. It does not mention
political parties, interest groups, campaign finance or
the rules for drawing electoral boundaries. Is it legiti-
mate for courts to answer questions about these issues? 

There are two primary arguments against judicial par-
ticipation in disputes over election law. First, the “argu-
ment from democracy” holds that “self-government must
entail self-government about self-government.” In other
words, democracy only thrives where “decisions about
how the people are to govern themselves are made by
those people on a continuous basis” (Schauer 1994,
1336). If democracy means “rule by the people,” then
presumably the people (or their elected representatives)
should make the rules. For those who take the opposite
view —  that judges can, and should, resolve disputes
over electoral processes — the unfitness of legislators to
make their own rules forces citizens to rely on the courts
to police democracy. When left to their own devices,
they argue, politicians will manipulate the rules of the

bring wider attention to Figueroa’s impact on Canada’s
election law. It presents the legal and political back-
ground of the case and discusses the policy issues pre-
sented to the Supreme Court. It then summarizes the
majority opinion of the Court4 and situates it in the
broader context of Charter jurisprudence. The paper
concludes by analyzing Bill C-3, the government’s
legislative response to Figueroa, and briefly discussing
a few issues that the Bill does not address. It also con-
siders the possible impact of the Figueroa ruling in
light of the current interest in institutional reform.

The Legal Background: Judicial
Interpretation of Democratic
Rights

S ection 3 of the Charter states that “Every citizen
of Canada has the right to vote in an election of
members of the House of Commons or of a leg-

islative assembly and to be qualified for membership
therein.” Before the proclamation of the Charter, these
rights were protected by statutory and common law.
They could be granted, or denied, at the whim of fed-
eral and provincial governments. Over time, the worst
abuses of the franchise — the denial of voting rights to
women, Aboriginal Canadians, and citizens of Asian
ancestry — were eliminated. Consequently, the
entrenchment of democratic rights in 1982 was
viewed as a symbolic gesture, not as a significant
constitutional change (see, for example, Boyer 1981,
31 n. 23, 85; Russell 1982, 31). Indeed, section 3 was
the least controversial item in the 1968-82 negotia-
tions. Its text changed only once: the phrase “without
reasonable distinction or limitation” was deleted in
the spring of 1981 (Bayefsky 1989, 821).5 The intro-
duction of section 1, the “reasonable limitations”
clause, allowed the drafters to remove many (but not
all) of the internal qualifications on the rights and
freedoms listed in the Charter.6 Henceforth, restric-
tions on the right to vote or to seek public office
would have to be justified, if at all, under section 1.

Before the Supreme Court issued its decision in
Figueroa, it had had few opportunities to interpret
section 3. Only five previous cases — the
Saskatchewan Boundary Reference, Haig, Harvey and
the two Sauvé rulings7 — had turned on the meaning
and application of either the right to vote or the right
to run for office. These rulings are briefly summa-
rized in table 1.

3

T
h

e
 C

h
a

rte
r o

f R
ig

h
ts a

n
d

 P
a

rty
 P

o
litic

s b
y

 H
e

a
th

e
r M

a
c

Iv
o

r



IR
P

P
 C

h
o

ic
e

s,
 V

o
l.

 1
0

, 
n

o
. 

4
, 

M
a

y
 2

0
0

4

4

scrutinize proposed laws, and to perform their various
administrative functions, in full compliance with the
Charter. The judicial branch is required to review
these laws and administrative acts as part of its “sec-
ond-order” responsibilities; when protected rights and
freedoms are infringed in a way that cannot be justi-
fied by countervailing social values, the courts must
impose appropriate remedies (Slattery 1987, 708-9). 

We generally expect the two political branches to
carry out their first-order tasks in a reasonably objec-
tive and fair-minded way. But this is not always the
case with electoral law, where “procedural decisions
are made largely by selecting the procedures most like-
ly to favour those doing the selecting” (Schauer 1994,
1336). Consequently, legislators and Cabinet ministers
are more likely to fail in their first-order Charter duties
when their own interests are directly involved. The pri-
mary responsibility for ensuring that elections conform
with the Constitution thus falls to the courts, in their
second-order capacity. Judicial deference to Parliament
may not be appropriate in matters of electoral
process.11 In the words of Chief Justice McLachlin, “The
right to vote is fundamental to our democracy and the
rule of law and cannot be lightly set aside. Limits on it
require not deference, but careful examination.”12

electoral game to serve their own interests.9 Just as the
game of hockey establishes rules long before the
Stanley Cup playoffs and assigns referees to identify
and punish violations, the game of politics has preset
rules that demand swift, unbiased enforcement. In the
absence of such rules, individual ambition and partisan
self-interest can distort the electoral process and deny
outsiders the opportunity to compete.

The second argument against the judicial resolu-
tion of electoral disputes claims that judges lack both
the competence and the constitutional mandate to
police the electoral process. They should remain
above the partisan fray and leave political questions
to the legislative and executive branches of govern-
ment. This controversy reflects the broader debate
over the proper relationship between courts and leg-
islatures. In recent years, the concept of dialogue
between the two branches of government has gener-
ated a cottage industry among political scientists,
legal experts and judges themselves.10 The argument
is that the Charter — section 1, in particular —
requires courts and legislatures to work together to
ensure that laws conform to the Constitution. The
legislative and executive branches perform “first-
order” Charter duties: they are obliged to draft and

Table 1
Pre-Figueroa Jurisprudence on Section 3 of the Charter

Case Legal issues Disposition Remedy

Reference re Prov. Electoral Did disparities in population size No (majority ruling by McLachlin J): None
Boundaries (Sask.), [1991] among electoral districts violate s.3 guarantees relative parity of  
2 SCR 158 the right to vote? voting power, which must be 

balanced against competing factors 
such as geography; it guarantees 
effective representation in 
government and the legislature

Sauvé v. Canada (Attorney General), Did a law that prohibited voting in Yes (unanimous judgment delivered Immediate nullification of s.51(e) 
[1993] 2 SCR 438 federal elections by all prison orally by Iacobucci J): the prohibition of the CEA

inmates violate the right to vote? violated s.3 and was not saved by s.1

Haig v. Canada; Haig v. Canada Did residency requirements for No (majority ruling by L’Heureux- None
(Chief Electoral Officer), [1993] voter eligibility violate the right to Dubé J): s.3 guarantees “the right 
2 SCR 995 vote in the 1992 referenda? to play a meaningful role in the 

selection of elected representatives,”
not the right to vote in a referendum

Harvey v. New Brunswick Did a New Brunswick law No (unanimous): the infringement None
(Attorney General), [1996] 2 prohibiting persons convicted of of the right to run for office was
SCR 876 election offences from seeking justified under s.1

office for five years violate the 
right  to run for public office?

Sauvé v. Canada (Chief Electoral Did a law that prohibited voting in Yes (majority ruling by McLachlin CJ): Immediate nullification of s.51(e) 
Officer), [2002] 3 SCR 519 federal elections by federal prisoners the infringement could not be of the CEA

violate the right to vote? justified under s.1; deference to 
Parliament was inappropriate 
because the purpose of the law was 
to deny a crucial democratic right



the fairness of a referendum on a question of
public interest, is of pressing and substantial
importance in a democratic society.15

The egalitarian viewpoint is consistent with the
Supreme Court’s general approach to Charter rights. As
long ago as 1986, former Chief Justice Dickson empha-
sized the danger of deferring to legislative purposes that
undermine equality: “In interpreting and applying the
Charter I believe that the courts must be cautious to
ensure that it does not simply become an instrument of
better situated individuals to roll back legislation which
has as its object the improvement of the condition of
less advantaged persons.”16 The same principle can
apply to organizations, including political parties. The
court has made it clear in most instances, though not
all,17 that the Charter should not be used to reinforce
economic inequalities; where necessary, it may legiti-
mately be employed to redress imbalances in wealth and
power. The competitive advantage of a governing party
like the federal Liberals, relative to a small party like the
Communists, merits little protection from the Charter.

The split between egalitarians and libertarians is
reflected in the debate over the constitutional status of
political parties (MacIvor 2002, 479-504). Some judges
prefer the “party equality” approach, which treats all
political parties as important players in the electoral
process, regardless of their relative sizes or ideological
positions. When the larger parties exploit their control of
the legislature by manipulating election laws to exacer-
bate the competitive disadvantages of their smaller or
newer rivals, party-equality judges will use their powers
under the Charter to invalidate or amend such laws.18

Other judges espouse the “two-tier” approach, which
permits the state to treat larger, well-established parties
(those in the top tier) more generously than their smaller
or newer rivals (the second tier). Such judges are willing
to uphold laws that discriminate in favour of larger par-
ties — those with the capacity to form governments or
elect sizeable numbers of MPs — and against those that
cannot realistically hope to win elections. Consequently,
they are reluctant to find that laws designed by the big-
ger parties to increase their advantage over smaller par-
ties violate the Charter; any violation is justified either
by the need to conserve scarce public resources or by the
legitimate decision to privilege “political parties which
stand a realistic chance of forming a government.”19

Despite the Supreme Court’s egalitarian ruling in
Libman, which told lower courts that excessively liber-
tarian judgments would be overturned on appeal, the
conflict between the two models has persisted for two
decades.20 So the importance of the Figueroa case

Fairness and Freedom: Egalitarians versus
Libertarians
When courts agree to evaluate election laws, which
Charter values should they take into account? Should
fairness and equality outweigh individual freedom, or
vice versa? Colin Feasby designates the two poles of
this debate as the egalitarian and libertarian models,
respectively. The egalitarian position holds that demo-
cratic rights are only meaningful when every vote and
every voice carries a roughly equal weight in the elec-
toral process; “a state of affairs in which some voices
may be more influential than others, or have more
power in fact to produce political outcomes than others,
is suspect” (Schauer 1994, 1341). As John Rawls put it,
“the fair-value of the political liberties is required for a
just political procedure, and...to ensure their fair-value
it is necessary to prevent those with greater property
and wealth, and the greater skills of organization
which accompany them, from controlling the electoral
process to their advantage” (Rawls 1987, 76).

In contrast, the libertarian approach brooks no inter-
ference with the free exchange of political views, even
when that apparent “freedom” is skewed by an unequal
distribution of wealth. It “allows those who are more
articulate, more engaged, more diligent, and more
resourceful (or more full of resources) to have conse-
quently more of a voice in political outcomes” (Schauer
1994, 1341). According to Cass Sunstein, a libertarian
view of election laws “should be seen as a regulatory
decision to allow disparities in resources to be turned
into disparities in political influence” (1995, 98).

The libertarian approach dominates the electoral
jurisprudence from the US Supreme Court.13 It is also
reflected in several rulings from Canada’s provincial
courts. The best-known examples are the “third-
party” rulings from Alberta and British Columbia,14 in
which judges struck down restrictions on campaign
advertising by interest groups. Unlike its provincial
counterparts, the Supreme Court of Canada favours
the egalitarian approach to electoral regulation (see
Feasby 1998-99). That predisposition was clearly evi-
dent in Libman:

[T]he basic objective of the Act at issue is to
guarantee the democratic nature of referen-
dums by promoting equality between the
options submitted by the government and
seeking to promote free and informed voting.
In its egalitarian aspect, the Act is intended
to prevent the referendum debate being
dominated by the most affluent members of
society. At the same time, the Act promotes
an informed vote by ensuring that some
points of view are not buried by others. This
highly laudable objective, intended to ensure
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they did not necessarily discourage parties from
pursuing registration. When the Figueroa decision
was issued, there were eleven parties on the register,
and another three were eligible to register (or rereg-
ister) in the next federal election if they met the 
50-candidate threshold.21

The regulatory scheme for Canadian political par-
ties dates back to 1970, when the CEA was amended
to allow parties to identify their candidates on the
ballot. To qualify for this privilege, a party had to
nominate at least 50 candidates before the deadline
for nominations (21 days before election day).
Although several amendments were contained in Bill
C-215, the number of candidates required for regis-
tration was by far the most contentious issue.22 A
Commons committee had unanimously recommended
that the threshold be set at 10 percent of the seats in
the House of Commons (roughly 27 at that time). The
Liberal government wanted to raise the number of
candidates to 75. Two arguments were offered in
favour of the increase. First, both Liberal and
Progressive Conservative MPs argued that a high
threshold was needed to keep regional and frivolous
parties off the ballot.23 Second, a Liberal MP reminded
the House that the government had promised to
introduce public financing for political parties at a
later date. If the same registration criteria were used
to determine eligibility for both ballot labels and tax-
payer-funded subsidies, then a high threshold would
be necessary to safeguard the public purse.24

After considerable criticism from Opposition MPs
— particularly NDP and Créditiste MPs, who castigat-
ed the government for discriminating against smaller
parties and trying to prevent the emergence of new
parties — the minister accepted an amendment that
reduced the candidate threshold from 75 to 50. The
figure of 50 appears to have been chosen arbitrarily,
as a mean between 27 and 75; there is no indication
in the record that a 50-candidate threshold reflected
anything other than a desire to find a compromise
that would permit the speedy passage of the Bill.25

The initial debate over the registration threshold is
intriguing for at least two reasons. First, it demon-
strated that the benefits of registration need not be
treated as an indivisible package. Some MPs suggest-
ed that those benefits be divided into two categories:
inexpensive benefits, such as ballot labels, could be
distinguished from the potentially costly subsidies
that had been recommended by the 1966 Barbeau
Commission. A different threshold could be set for
each category of benefits without unduly confusing

extends well beyond its implications for the CPC and
its supporters (see MacIvor 2003a,b). The appeal gave
the Supreme Court of Canada the opportunity to
resolve the dispute between egalitarian advocates of
party equality and libertarian defenders of two-tier
laws — which it did, in favour of the former. To under-
stand why, we need to examine the issues in the case.

The Factual Background of the
Figueroa Case

The Party Registration Scheme in the Canada
Elections Act

I n Canada, a political party seeking state benefits
must apply to the chief electoral officer for inclusion
on the list of registered parties. Prior to the Figueroa

ruling, the criteria for registration were as follows:
(1)A party seeking inclusion on the register of parties

had to file a formal application, providing its for-
mal name and logo, the mailing address of its
headquarters, the name and address of its leader,
and the names of its chief agent and auditor (sec-
tions 366-68 of the 2000 CEA).

(2) If the application was filed between general
elections, the registration could not take effect
until after the deadline for candidate nomination
in the next campaign (section 370). The party
would be declared eligible for registration. To
complete the registration process, an eligible
party had to nominate at least 50 candidates
before the deadline; if it failed to do so, registra-
tion would be denied. Parties already listed on
the register could only maintain that status by
continuing to nominate 50 candidates or more at
each election (section 385).

(3)Once registered, the party had to comply with all
elements of the election finance regime, including
the submission of annual and postelection financial
reports to Elections Canada (sections 371-72 and
386-87). Bill C-24, the campaign finance law that
took effect at the beginning of 2004, expanded the
disclosure requirements significantly. The Act now
requires yearly financial reports from every con-
stituency association, and postevent disclosure
from party leadership candidates and persons seek-
ing nomination to Parliament by a registered party. 

(4)Finally, registered parties must adhere to the
spending limits set out in section 422 of the Act.
Although these requirements were fairly onerous,



(2)Access to voters’ lists. Registered parties are entitled
to receive updated copies of the permanent register
of electors once a year. Although the accuracy of
these lists is open to debate, their automatic provi-
sion to registered parties gives the latter an organi-
zational head start over nonregistered parties.

(3)Tax receipts. The official agents of registered parties
can issue tax receipts to contributors at any time —
unlike candidates, who may only do so during cam-
paigns. The deductible percentage of the donation
shrinks as the donation grows. Under Bill C-24, a
$400 donation to a registered party generates a $300
tax credit (75 percent); a $1,000 donation produces
a credit of $558.33 (56 percent). Nonregistered par-
ties cannot issue tax receipts, which makes it more
difficult for them to raise funds.30

(4)Assignment of candidate surpluses. Under section
473(2) of the CEA, a candidate cannot hold unspent
campaign funds and reimbursements in her cam-
paign account after the election is over. She must
transfer any funds remaining after the payment of
outstanding debts to her national party, or, more
commonly, to her constituency association.
Independent and unaffiliated candidates, a category
that includes those belonging to nonregistered par-
ties, may not transfer surpluses and reimbursements
(if any) to a political party; instead, they must remit
any net balance to the receiver general.

(5)Ballot labels. Until 2001, registered parties enjoyed
the exclusive right to identify their candidates on
the ballot. Bill C-9 (the legislative response to the
2000 OCA ruling in Figueroa) amended the CEA to
extend this right to nonregistered parties with as few
as 12 candidates.
When it ruled on Mr. Figueroa’s appeal, the Supreme

Court focused on the last three of the five automatic
benefits just discussed. Neither the broadcasting provi-
sions nor the production of voters’ lists were at issue in
the case.

While the nonautomatic benefits are available only
to registered parties, they may only be claimed by par-
ties that enjoy significant electoral success. There are
two major benefits in this category.
(1)Reimbursements. Only registered parties can qualify

for public reimbursement of 60 percent of their
declared election expenses. However, a party is only
entitled to reimbursement if it wins at least 2 per-
cent of the national total (almost 260,000 valid
votes in 2000) or 5 percent of the vote in the con-
stituencies where it has run candidates (section 435
of the CEA). (Candidates are also entitled to partial

voters and political parties.26 Second, the debate
revealed the clash between the party-equality and
two-tier approaches to electoral regulation. The
strongest assertion of the former position came from
Ed Broadbent: “I do not think we should weigh the
electoral system against the emergence of new politi-
cal and social changes in this country, no matter how
insignificantly these might be regarded by the rest of
us at the outset...It would seem to me that the princi-
ple we should recognize in respect of this legislation
is the right of one man or two men to begin a politi-
cal party, obtain nomination through the correct pro-
cedure, and following that, have their name and their
party listed on the ballot.”27 The minister responded,
“we are talking about national political parties and
would want some expression of a very substantial
political position by having the candidates nominated
and put into the field.”28 The claim that a party
should demonstrate “a very substantial political posi-
tion” before gaining access to public benefits is a
clear example of the two-tier approach.

The Benefits Flowing from Party Registration
The 1973 Election Expenses Act (which took effect
after the 1974 general election) introduced a scheme
of public benefits for political parties (and candi-
dates). Only registered parties may qualify for these
benefits, which have become considerably more
lucrative over the years. For the sake of clarity, I will
distinguish between two types of benefit: those that
flow automatically from inclusion on the register of
parties, and those that do not. The automatic benefits
are as follows:
(1)Broadcasting. Registered parties are eligible for a

share of the free air time provided by television
networks during election campaigns. They also
enjoy an exclusive right to buy the paid time on
radio and television that is set aside by law to be
sold at the lowest commercial rate. However, non-
registered parties may purchase air time on the
free market at whatever rate the broadcaster
wishes to charge. Although every registered party
is entitled to a share of free and low-cost airtime,
those shares are unequal; they are based on the
parties’ respective vote and seat shares in the pre-
vious general election. In the 2000 general elec-
tion, for example, the governing Liberal Party was
awarded 115 out of 396 free minutes, or 29 per-
cent, compared to 10 percent for the NDP, 4 per-
cent for the Green Party, and 1.5 percent for the
fledgling Marijuana Party.29
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ier parties, which passed the Bill into law hastily and
with a minimum of public discussion.33

Bill C-114 took effect in time for the 1993 general
election. At the time, Miguel Figueroa was the new
leader of the Communist Party of Canada. The party
was at a low ebb. The collapse of the Soviet bloc and
the eruption of factional conflict weakened the
organization and sapped its resources. In the six gen-
eral elections since 1970, the Communists had never
failed to nominate 50 candidates. But in 1993, they
only managed to field 8 candidates before the dead-
line. The chief electoral officer struck the CPC from
the register of parties and ordered it to begin liqui-
dating its assets. Mr. Figueroa fought back, filing suit
against the federal government. He argued that the
50-candidate threshold violated several provisions of
the Charter of Rights, and that these violations were
not justified under section 1.

As noted earlier, Mr. Figueroa did not challenge the
nonautomatic benefits of registered status. Nor did he
impugn the broadcasting provisions or the entitlement
to voters’ lists. He focused on the denial of tax credits,
ballot labels and candidate surpluses to parties with
fewer than 50 candidates. Mr. Figueroa also challenged
the mandatory liquidation of deregistered parties and
the 15 percent vote threshold for the return of half the
candidate deposit. In effect, he posed the following
questions to the Ontario Court (General Division):
(1)Did the 50-candidate threshold for registration —

and for the resulting benefits of ballot labels, tax
credits and candidate surpluses — violate freedom
of expression (section 2[b]), freedom of association
(section 2[d]), the right to vote and to run for
office (section 3), or equality rights (section 15[1])?

(2)Did the mandatory-liquidation provision and/or
the reimbursement of half the candidate deposit
only to candidates who won at least 15 percent of
the vote violate any of the Charter sections men-
tioned in question 1?

(3) If the answer to questions 1 or  2 is “Yes,” then are
any or all of the violations “demonstrably justified
in a free and democratic society” (section 1)?

(4) If the answer to question 3 is “No,” then what are
the appropriate remedies for the Charter
violation(s) arising from the 50-candidate thresh-
old? Should that particular criterion for registered
status be severed from the rest of the CEA and
declared invalid? Other possible remedies included
the imposition of varying thresholds for different
benefits, “reading down” from 50 candidates to
some lower number, and “reading in” a substitute

reimbursement of campaign expenses if they win
at least 15 percent of the valid vote in their rid-
ings; this provision applies to all candidates,
including independents and those representing
nonregistered parties.)

(2)Annual allowances. Bill C-24 established a new
system of direct public subsidies to registered par-
ties (section 435.01), and these were paid out for
the first time in early 2004. The amount of each
party’s annual allowance is determined by the
number of valid votes it received in the previous
general election at a flat rate of $1.75 per vote.
The vote thresholds for the allowances are the
same as those for reimbursements.
Mr. Figueroa’s constitutional challenge to the CEA

did not directly impugn the nonautomatic benefits
flowing from registered-party status.

The First Round in the Battle: 1993-99
In 1993, shortly before Parliament was dissolved for a
general election, it adopted Bill C-114, An Act to
Amend the Canada Elections Act.31 The Bill made sever-
al changes to the CEA, only two of which will be dis-
cussed here. First, it raised the candidate deposit from
$200 to $1,00032 and stipulated that only half that
amount would be returned to a candidate who won less
than 15 percent of the vote in his or her constituency.
The other half would be returned after the candidate’s
official agent submitted a complete financial report. In
effect, most independent and minor-party candidates —
and many from the larger parties — would pay a $500
penalty just for seeking public office. Second, Bill C-
114 required the chief electoral officer to liquidate any
registered party that failed to nominate 50 candidates
during an election campaign and was thereby struck
from the register. The party would be forced to wind
down its affairs, sell off its assets and remit any net
balance to the federal government.

The combined effect of these two amendments was
potentially devastating for smaller parties, which
were now forced to raise at least $50,000 in the first
few weeks of a campaign — the cost of nominating
50 candidates with a deposit of $1,000 each — in
order to survive. Any candidate who failed to win at
least 15 percent of the vote would forfeit half of his
or her deposit. Together, these provisions inflicted
serious damage on parties with little money: at the
exact moment that finding 50 candidates became a
matter of life and death, the $500 penalty made it
more difficult to persuade people to run for
Parliament. No such difficulty confronted the wealth-



dant’s focus is not truly on the rights and responsi-
bilities created by registration, but rather on its
reluctance to extend the benefits of registration to
smaller parties.” Her remedy was to “read down” the
threshold from 50 candidates to two. However, she
was careful to point out that this lower threshold for
registration would only apply to the benefits at issue
in the case — namely, the issuance of tax receipts
and the labelling of candidates on the ballot. The
other automatic benefits, and by extension the
nonautomatic benefits, would continue to require
the nomination of 50 candidates. Echoing the
Commons debate of 1970, Justice Molloy observed,
“There is no valid reason why the same threshold
must apply with respect to all benefits.”38

(3) Justice Molloy held that the denial of tax credits to
nonregistered parties violated the right to run for
office. She was not suggesting that the government
provide financial support to political parties, but
rather that “if the government decides to extend a
financial benefit to assist some candidates in an elec-
tion, the benefit must be equally available to all”
(emphasis added). She observed that “The ability of a
political party to communicate its platform to voters
and potential supporters is directly related to its
financial resources.” It follows that parties with more
money to spend can give their candidates a distinct
advantage in electoral competition. So a law that
deprives some parties and their candidates of an
effective fundraising tool (that is, the issuance of tax
receipts) renders the entire electoral system unfair and
thereby impairs the right to run for office. Moreover,
“Permitting tax credits only for contributions to the
larger parties sends an implied message to taxpayers
that those parties are more worthy of support and
indirectly channels financial support away from
smaller or emerging political parties.”39 No specific
remedy was required, because the reduction of the
candidate threshold from 50 to two brought the tax-
credit provisions within the scope of constitutionality.

(4) Justice Molloy found that the denial of ballot labels to
parties with fewer than 50 candidates violated the sec-
tion-3 right to cast an informed vote. It also violated
the right to run for public office by prohibiting certain
candidates from stating their party affiliations. There
was no need to address the effects on freedom of
expression, because the government had already con-
ceded a prima facie violation of section 2(b).40 She held
that the restriction on ballot labels served no legiti-
mate purpose and concluded that the lower threshold
should apply to this particular registration benefit.

criterion for registration (for example, a higher
number of signatures).
Figueroa’s case was heard by Madam Justice

Molloy in January 1998. Her decision and reasons for
judgment were issued in March 1999.34 Justice Molloy
found for Figueroa on all points and applied remedies
that amended the CEA in several key respects. Al-
though a brief summary cannot do justice to Molloy’s
lengthy decision, the following points are the most
relevant for the purposes of this paper.
(1) Justice Molloy found that the 15 percent vote

threshold for full repayment of candidate deposits
limited the right to run for office (section 3 of the
Charter) by deterring serious candidates who could
not afford to risk losing $500. She quoted the
Lortie Commission’s observation that the threshold
was “often too high for all but the winner and the
runner-up,”35 and she noted that “Candidates who
have no realistic expectation of garnering 15% of
the vote may nevertheless have a useful and
important role to play in the electoral process.”36

Justice Molloy concluded that the violation of sec-
tion 3 could not be saved under section 1, because
there was no “rational connection” between the 15
percent threshold and the apparent objective of
weeding out “frivolous” candidates. She “read
down” the CEA to delete the vote threshold and to
provide for the automatic repayment of the full
deposit upon compliance with the reporting
requirements of the Act.

(2)The 50-candidate threshold for party registration
was also found to be an unjustified infringement
of section 3. Justice Molloy pointed to “a general
consensus that smaller parties make a valuable
contribution to the political process,” referring to
the Lortie Commission’s claim that “many
Canadians want the electoral process to be made
more accessible to the non-traditional parties so
that voters have a broader choice in the selection
of their elected representatives.”37 A law that dis-
criminates against smaller political parties is,
prima facie, unconstitutional, because it impairs
the right to vote for one’s party of choice and the
right to run for office on a level playing field. Al-
though a Charter violation “prescribed by law” can
only be justified if it serves some pressing and
substantial objective, no such objective was
advanced by the government. Justice Molloy con-
cluded that the real objective of the threshold was
to enhance the relative advantages already accru-
ing to larger and wealthier parties: “the defen-
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new, lower threshold for ballot labels without speci-
fying a number. Bill C-9, which amended the CEA to
require at least 12 candidates as a prerequisite for
ballot identification, received royal assent in June
2001. Because the ballot-label ruling followed Justice
Molloy’s reasoning, I will focus here on the appeal
court’s analysis of the 50-candidate threshold.

Ontario Appeal Court Justice Doherty, who wrote
for the unanimous panel, was clearly influenced by
the two-tier approach to party regulation. He identi-
fied three key roles for political parties in the demo-
cratic system: to “structure electoral choice and thus
make the vote meaningful”; to “provide mechanisms
for political participation and thus enhance demo-
cratic self-government”; and to “organize elected rep-
resentation in Parliament and thus contribute to the
effective operation of responsible government.”43 He
concluded that “the primary reason for elections is to
choose a government.”44 Justice Doherty also rea-
soned that “the purposes served by political parties in
the electoral process which enhance effective repre-
sentation...become operative only where political par-
ties assume a meaningful level of participation in the
electoral process...The number of candidates fielded
in an election is one measure of a political party’s
level of participation in that particular election.
Political parties who are prepared to extend the ener-
gy and resources necessary to run candidates in a
significant number of constituencies can be taken as
being more involved and committed to that process
and the eventual government of the country than can
a party that nominates only a handful of
candidates.”45

This two-tier reasoning is flawed in two respects.
First, Justice Doherty ignored the procedural benefits
of elections: public discussion of alternative policies,
the educative effect of party platforms and the politi-
cal mobilization of citizens. Second, he overlooked a
crucial flaw in the two-tier model: the fact that a
party must not only be “prepared” but also able to
“run candidates in a significant number of con-
stituencies” in order to qualify for registration. The
quoted passage implies that any party that chooses to
do so can run 50 candidates and thus qualify for the
benefits of registered status. In reality, larger and/or
wealthier parties may have little difficulty in setting
up 50 constituency associations, holding nomination
meetings and raising $50,000 to pay the deposits. But
others, through no fault of their own, may lack the
resources to fulfill these legal obligations. In particu-
lar, a party that cannot issue tax receipts as an incen-

(5)Finally, Justice Molloy struck down the mandatory-
liquidation provision of the CEA as an unjustified
violation of sections 2(b), 2(d) and 3. Not only did
it prevent parties from engaging in their core
functions — presenting policy platforms, nominat-
ing candidates for office, informing the public dis-
course — but it also barred their members from
collectively exercising their right of political
expression.41 Although Justice Molloy agreed that
the protection of the public purse — the stated
objective of the liquidation rule — was a “pressing
and substantial objective,” the provision was nei-
ther rationally connected to that objective nor
minimally impairing of the infringed rights and
freedoms. She declared it invalid.
The 1999 Figueroa ruling is a clear example of the

party-equality approach. Justice Molloy did not dis-
tinguish among parties according to size and wealth;
instead, she assumed that even the smallest party can
make a valuable contribution to an election campaign
— but only if it can afford to do so.

The federal government did not appeal two ele-
ments of Molloy’s ruling: the automatic liquidation of
deregistered parties and the vote threshold for the
return of candidates’ deposits. In 2000, the CEA was
amended to remove these provisions. Under the
amended law, candidate deposits are returned in full
upon submission of the required documents to
Elections Canada. A party that failed to nominate 50
candidates by the deadline would be “suspended”
from the register (section 385). It would be eligible to
apply for reregistration immediately, although its
application could not be put into effect before the
nomination deadline in the next general election.
While suspended, the party could not receive any of
the benefits of registered status; however, many of its
reporting obligations continued to apply.

The Ontario Court of Appeal, 2000: One Step
Forward, Two Steps Back
When the Ontario Court of Appeal (OCA) ruled on the
Figueroa case in August 2000,42 it dealt with the two
issues appealed by the Crown: the constitutionality of
the 50-candidate threshold, and the restriction of
ballot labelling to the candidates of registered parties.
A three-judge panel found that the 50-candidate
threshold did not violate section 3 of the Charter; it
therefore overturned Justice Molloy’s two-candidate
remedy and restored the higher criterion for registra-
tion. The invalidation of the ballot-label provision
was upheld. The OCA ordered Parliament to enact a



tions that Mr. Figueroa had posed in 1993 (when the
50-candidate rule still applied to ballot labels).

Does the 50-Candidate Threshold Violate the
Right to Vote or to Run for Office?
Mr. Figueroa’s lawyer, Peter Rosenthal, asked the Supreme
Court to restore Justice Molloy’s ruling on the constitution-
ality of the 50-candidate threshold. Relying on Libman, he
asked the Supreme Court to endorse Justice Molloy’s find-
ing that “providing benefits only to parties whose ideas are
popular or mainstream is the very antithesis of a true
democracy.”49 He argued that the 50-candidate threshold
violated the rights of both minor-party candidates and
“voters who wish to support smaller parties.” The latter
violation arose from the denial of tax credits to parties
with fewer than 50 candidates. This deprived a small
party’s supporters of a benefit available to supporters of
other parties while reducing the means available to their
chosen party and thus “lessening the possibility that their
candidates will be elected.” He concluded that section 3
“protects the rights of all voters and candidates, including
those supporting or representing parties that have little or
no chance of winning the election.”50

Whereas the case for the appellant relied on the
Libman ruling, the case for the respondent — the
Government of Canada, represented by the Department
of Justice — was based on the Saskatchewan Electoral
Boundaries precedent. Roslyn Levine QC sought to per-
suade the Court to uphold the OCA’s restoration of the
50-candidate threshold. She argued that the key func-
tion of political parties is to “aggregate the interests of
the voting public” and thereby provide “effective repre-
sentation.” In effect, she suggested that a single-party
majority government was the most appropriate elec-
toral outcome for Canada, and that an electoral regime
that favoured larger parties promoted that outcome. 

Levine described the 50-candidate threshold as “a
valid measure” of a party’s ability to aggregate voters,
as well as a necessary protection for “the integrity of
the electoral financing regime.” A permissive registra-
tion scheme that made it easy for parties to qualify for
tax-credit privileges could threaten “the sustainability
of the public purse for this and other election financing
purposes.” Moreover, it might allow dishonest people to
create and register fictional parties purely for the pur-
pose of issuing fraudulent tax credits for “political
donations.” Levine also pointed out that the rights in
section 3 “are exercisable only by individuals, not by
political parties,” and she argued that “the threshold for
political parties has no bearing at all on an individual’s
ability to exercise either right.”51

tive for potential donors may have a hard time rais-
ing the necessary funds. 

The party-equality ruling of Justice Molloy recog-
nized the disparity in resources between larger and
well-established parties and their smaller or newer
rivals. In contrast, Justice Doherty implied that the
threshold imposed no serious barrier to registration
for parties with the wherewithal to provide “effective
representation,” and that parties that lacked that
wherewithal were quite properly excluded from pub-
lic benefits. The fact that the law itself might make it
impossible for a party to perform the functions iden-
tified by Justice Doherty went unacknowledged.

November 2002: The Supreme
Court Hears the Case

I n October 2000, Mr. Figueroa and his lawyers
appealed the OCA’s restoration of the 50-candi-
date threshold to the Supreme Court of Canada.

Leave to appeal was granted in March 2001. In
September 2001 Chief Justice McLachlin issued six
constitutional questions to be addressed by the court.
The last four went unanswered,46 so only the first two
are reproduced here:
(1)Do sections 24(3)(a) and 28(2) of the Canada

Elections Act, RSC 1985, c. E-2 (now sections
370[1] and 385, SC 2000, c. 9) limit the section-3
Canadian Charter of Rights and Freedoms rights of
candidates or supporters of nonregistered political
parties by requiring that, in order to become and
remain a registered political party, a party must
nominate candidates in at least 50 electoral dis-
tricts in each general election?

(2) If the answer to question 1 is in the affirmative, is
this limitation reasonable and demonstrably justi-
fied in a free and democratic society under section
1 of the Charter?47

Although the first question was worded broadly,
the Court declined to consider the entire registration
scheme and all of the associated benefits. It con-
fined its analysis to the issues raised by 
Mr. Figueroa: the power to issue tax receipts for
political contributions, the forfeiture of campaign
surpluses by candidates of nonregistered parties48

and the inclusion of party labels on the ballot.
Although the third issue had already been decided
by the OCA, and the CEA amended in consequence,
the Supreme Court was bound to answer the ques-
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substantial concern” — that is, “to enhance the effec-
tiveness of Canadian elections, in both their process
and outcome.”55 Levine interpreted Libman to mean
that “enhancing the integrity of the outcome of a
democratic process...amounts to a pressing and sub-
stantial concern.”56

These “concerns” do not withstand scrutiny. First,
as Rosenthal pointed out, the threshold could only be
said to “channel currents of thought” by “[making] it
more difficult for less popular views to be heard by
the electors.”57 Second, the principal means of provid-
ing “indirect financial support” to parties is the tax
credit, which benefits individual contributors and not
parties per se. Third, while the cost of the political tax
credits is far from negligible,58 it is difficult to see
how a law designed to encourage Canadians to par-
ticipate in politics can be viewed as a threat to the
public purse. Moreover, as Rosenthal pointed out
elsewhere in his factum, “the issuance of tax credits
by a party is in proportion to the number of contrib-
utors to the party, and a frivolous party is not likely
to attract many contributors.”59 (Recall that “direct”
financial support, such as reimbursements and annual
allowances, was not an issue in the case at bar.)

Fourth, the claim that the number of candidates is
a valid measure of popular support for a party is
dubious, at best. As Justice Molloy pointed out, the
50-candidate rule would deny registered status to “a
party with a million members but only 49 candi-
dates,”60 whereas a party with 100 members would be
eligible as long as half of its members agreed to stand
for election. This argument is not entirely hypotheti-
cal. The Natural Law Party had the financial resources
to run 69 candidates in the 2000 general election;
collectively, those candidates won only 0.1 percent of
the popular vote. Fifth, the government’s interpreta-
tion of Libman as a primarily outcome-oriented rul-
ing is inaccurate. The crux of the court’s unanimous
ruling is that “the pursuit of an objective intended to
ensure the fairness of an eminently democratic
process...is a highly laudable one.”61

Sixth, and finally, the various “objectives” or
“concerns” attributed to the threshold by the gov-
ernment do not meet the standard established by
Chief Justice McLachlin in the 2002 Sauvé ruling.
She pointed out that 

precisely because they leave so little room
for argument, vague and symbolic objectives
make the justification analysis more diffi-
cult...At the end of the day, people should
not be left guessing about why their Charter
rights have been infringed. Demonstrable

If the 50-Candidate Threshold Infringes
Section 3, Then Is the Infringement
“Demonstrably Justified in a Free and
Democratic Society”?
The section-1 arguments in both facta were rather
cursory. The lack of substance in the respondent’s
factum is surprising, given the government’s eviden-
tiary burden at the second stage of Charter analysis.
Once the plaintiff (in this case, Mr. Figueroa) has
established that a particular law violates his or her
Charter rights, the onus shifts to the sponsoring gov-
ernment to prove that the violation is justified. Under
the Oakes test52 and its subsequent modifications,53

the respondent must defend the impugned law on
four separate grounds:
(1) the law must serve a “pressing and substantial”

policy objective that is proven to be sufficiently
important to warrant infringing a Charter right
(alternatively, the government has to demonstrate
a “reasoned apprehension of harm” arising from
the invalidation of the impugned law);

(2) the law must be “rationally connected” to that
objective;

(3) the law must impair the Charter right as little as
reasonably possible, in light of alternative meas-
ures that might have been chosen to achieve the
same objective; and

(4) the harm caused by the Charter infringement must
be proportional to both the beneficial and deleteri-
ous effects of the law.
In his factum, Mr. Rosenthal argued that the govern-

ment had not met the first element in the Oakes test:
the identification of a policy objective that was suffi-
ciently “pressing and substantial” to justify a Charter
violation. At the Court of Appeal, the government had
identified two objectives of the 50-candidate threshold:
“to channel currents of thought so as to promote the
emergence of a sufficiently clear and coherent politi-
cal will,” and “to protect the public purse by drawing
a clear line between parties which have demonstrated
a serious enough engagement in this crucial role to be
entitled to the state’s direct and indirect financial sup-
port and those not so entitled.”54 Implicit in the second
objective was an additional concern: if party registra-
tion were made too easy, unscrupulous people would
use it to defraud the government by issuing tax
receipts for phony political donations.

Unlike its earlier submission to the OCA, the gov-
ernment’s factum to the Supreme Court of Canada
failed to present any clear and specific objectives for
the threshold. Instead, it referred to a “pressing and



The last stage of the analysis — the balance between
harmful and beneficial effects — received no attention
from the appellant. The respondent concluded by argu-
ing that Canada’s electoral law is a model for democra-
cies everywhere and reiterating the claim that benefits
should be confined to “parties serving the public func-
tion of fielding a reasonable and sufficient number of
candidates to play an important role in both the
process and outcome of elections.”68

In sum, the arguments before the Supreme Court
reflected a straightforward clash between the party-
equality and two-tier approaches to political parties.
The appellant and the respondent also differed over the
relative importance of process and outcome in the judi-
cial review of election law. Ms. Levine did not attempt
to counter Mr. Rosenthal’s egalitarian argument with a
libertarian analysis, perhaps because Libman demon-
strated that the libertarian approach was a nonstarter at
the Supreme Court of Canada. Levine relied instead on
the principles of fiscal responsibility and political
aggregation to justify the 50-candidate threshold.

June 2003: The Supreme Court
Rules on Figueroa

The Meaning and Purpose of Section 3 of the
Charter

T he majority opinion, authored by Justice Iacobucci,
was supported by Chief Justice McLachlin and
Justices Major, Bastarache, Binnie and Arbour.

Iacobucci began by defining the purpose of section 3, as
required by the Court’s purposive and contextual
approach to Charter rights. The former requires a judge
to determine the purpose for which a particular Charter
guarantee was adopted — “to delineate the nature of the
interests it is meant to protect.”69 The latter obliges the
judge to restrict the Charter analysis to the specific inter-
ests engaged by each individual case. This helps judges
to strike a reasonable balance between Charter values
and competing social interests by acknowledging that “a
particular right or freedom may have a different value
depending on the context.” Moreover, “the value to be
attached to it in different contexts for the purpose of the
balancing under section 1 might also be different.”70 So
Iacobucci undertook a purposive analysis of the right to
vote, not in the abstract, but in the context of Canada’s
political system and traditions.

As we have seen, the OCA relied heavily on Justice
McLachlin’s ruling in the Saskatchewan Boundary

justification requires that the objective clear-
ly reveal the harm that the government
hopes to remedy, and that this objective
remain constant throughout the justification
process. As this Court has stated, the objec-
tive ‘must be accurately and precisely
defined so as to provide a clear framework
for evaluating its importance, and to assess
the precision with which the means have
been crafted to fulfil that objective.’62

The second stage of the Oakes test, establishing a
rational connection between the objective and the
impugned law, received considerably more attention
in the government factum. Levine claimed that the
threshold “encourages parties to aggregate interests
to be more representative” and “protects the integrity
of the election financing regime, by ensuring that it
is only used for [the] intended electoral purposes.”63

She concluded that these goals are rationally con-
nected to the stated objectives. For the appellant,
Rosenthal offered two counterarguments. First, he
pointed out that the threshold was already in place
“before there was any direct or indirect state financial
support for political parties.”64 Therefore, the govern-
ment could not claim a rational connection between
the 50-candidate rule and the protection of the public
purse.65 Second, Rosenthal suggested that “any true
concern with protection of the public purse would
produce rules dealing directly with the use of public
monies, and any such rules would apply to all parties,
large and small.”66 In other words, the true purpose of
the threshold was not to ensure accountability for
public funds, as the government claimed, but to pro-
tect the interests of the larger parties under the cloak
of fiscal responsibility.

The third stage of the Oakes test, the “minimal
impairment” analysis, is fraught with difficulty for the
sponsoring government. A study of Supreme Court
rulings between 1986 and 1997 found that 60 percent
of the laws that failed the Oakes test did so because
they were not “minimally impairing” of the relevant
Charter right or freedom (Trakman, Cole-Hamilton
and Gatien 1998, 140, table 1). Rosenthal offered no
argument on this point. For the government, Levine
contended that the threshold had little effect on the
ability of political parties to form, operate and com-
pete for votes. She noted that the CPC itself had run
more than 50 candidates in every election from 1974
until 1993, and that it was able — despite its nonregis-
tered status in 1993 and 1997 — to meet the criteria
for reregistration in 2000. She also pointed out that
candidates, regardless of party status, can issue tax
receipts throughout the campaign period.67
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Judge Molloy. Because “all political parties are capa-
ble of introducing unique interests and concerns into
the political discourse,” the state cannot arbitrarily
discriminate for or against parties based on “their
capacity (or lack thereof) to participate in the gover-
nance of the country subsequent to an election.”76

Consequently, a law that makes it difficult, if not
impossible, for smaller parties to participate effec-
tively in election campaigns violates section 3.

Iacobucci pointed out that smaller parties “tend to
dissent from mainstream thinking and to bring to the
attention of the general public issues and concerns
that have not been adopted by national parties.”
Although they may not form governments, they pro-
vide “a most effective vehicle for the participation of
individual citizens whose preferences have not been
incorporated into the political platforms of national
parties.”77 He concluded, “there is no reason to think
that political parties that have not satisfied the 
50-candidate threshold do not act as an effective out-
let for the meaningful participation of individual citi-
zens in the electoral process. There is no correlation
between the capacity of a political party to offer the
electorate a government option and the capacity of a
political party to formulate a unique policy platform
for presentation to the general public.”78

Iacobucci concluded that the 50-candidate thresh-
old “interfered with” the rights of smaller parties —
more precisely, the rights of their candidates and
(potential) supporters — because it barred them from
inclusion on the register of parties and thus denied
them the automatic benefits provided under the CEA.
By reinforcing the competitive advantage of the larger
parties over their smaller rivals, the registration
scheme “diminishes the capacity of the individual
members and supporters of [smaller] parties to play a
meaningful role in the electoral process.” Additionally,
voters can only play a meaningful role in the electoral
process if they know what their choices are — that is,
if all parties can communicate their policies and ide-
ologies to the public. Therefore, “legislation that exac-
erbates a pre-existing disparity in the capacity of the
various political parties to communicate their posi-
tions to the general public is inconsistent with s.3.” By
reducing the financial resources of smaller parties, the
50-candidate threshold “undermines the right of each
citizen to information that might influence the man-
ner in which she or he exercises the right to vote.”79 In
sum, the impugned law did more than infringe the
rights of the individuals directly involved with smaller
political parties; it violated the rights of all voters.

Reference, which defined the purpose of the right to
vote as a guarantee of “effective representation.” In
turn, Justice Doherty interpreted “effective represen-
tation” to mean “the production of a one-party
majority government.” In other words, the purpose of
section 3 was to encourage a particular kind of elec-
toral outcome. Iacobucci rejected that interpretation
of section 3. Instead, he adopted the purpose defined
by former justice L’Heureux-Dubé in Haig: “to grant
every citizen of this country the right to play a mean-
ingful role in the selection of elected representatives
who, in turn, will be responsible for making decisions
embodied in legislation for which they will be
accountable to their electorate.”71 Iacobucci concluded
that the guarantee of voting rights protects “the right
of each citizen to play a meaningful role in the elec-
toral process, rather than the election of a particular
form of government.”72

Iacobucci linked the guarantee of “meaningful par-
ticipation” to the freedom of political expression guar-
anteed by section 2(b) of the Charter. The value of full
and wide-ranging political debate, especially during an
election campaign, is both intrinsic and instrumental;
it “ensures not only that policy makers are aware of a
broad range of options, but also that the determination
of social policy is sensitive to the needs and interests
of a broad range of citizens.”73 Consequently, Iacobucci
rejected Justice Doherty’s claim that elections are sole-
ly about producing governments; instead, they are “the
primary means by which the average citizen partici-
pates in the open debate that animates the determina-
tion of social policy.”74

Does the Threshold Violate Section 3?
Justice Iacobucci reformulated the central question of
the case as follows: “whether the 50-candidate thresh-
old interferes with the capacity of individual citizens
to play a meaningful role in the electoral process.”
Then he divided it into two separate issues: “First, do
the members and supporters of political parties that
nominate fewer than 50 candidates play a meaningful
role in the electoral process? And if so, does the
restriction on the right to issue tax receipts for dona-
tions received outside the election period, to transfer
unspent election funds to the party and to list their
party affiliation on the ballot papers interfere with the
capacity of the members and supporters of political
parties that nominate fewer than 50 candidates to
play a meaningful role in the electoral process?”75

At this stage of his analysis, Iacobucci explicitly
returned to the party-equality model adopted by



[Because] political parties that nominate candi-
dates in fewer than 50 electoral districts typi-
cally have a relatively small base of support,
one would expect the percentage of political
donations received by non-registered parties to
be relatively insignificant — as one would
thereby expect the savings to the public purse
to be relatively insignificant. If the right of
individual citizens to play a meaningful role in
the electoral process is to be limited for fiscal
reasons, the savings would have to be much
more substantial than those associated with
the restriction on the right of non-registered
parties to issue tax receipts to individual citi-
zens for donations received outside the elec-
tion period.85

The third objective of the threshold was to protect the
integrity of the electoral regime by preventing frivolous
parties from abusing the tax credits. While Iacobucci
acknowledged this as a pressing and substantial objec-
tive in the abstract, he found that the government had
failed to prove that it justified the infringement of sec-
tion 3: “There would seem to be two possible aspects to
this submission. The first is that failure to satisfy the 50-
candidate threshold is evidence that a political party has
no genuine interest in the electoral process. The second
is that the 50-candidate threshold actively discourages
organizations that have no electoral aim from seeking
registered party status solely for the purpose of obtain-
ing the right to issue tax receipts. Neither aspect of this
submission provides a sufficient basis for concluding
that the threshold requirement is rationally connected to
the stated objective.”86

In the first place, “the 50-candidate threshold is an
inadequate mechanism for determining whether an
organization is a legitimate political party, with a gen-
uine intention of participating in the electoral process.”
Some serious parties may choose not to run candidates
in more than a handful of ridings. Others, lacking the
resources to field 50 candidates, may nonetheless make
a significant contribution to political debate. Nor is the
threshold an effective tool for distinguishing genuine
political parties from those merely seeking to abuse the
tax credits.87 Second, candidates — whether sponsored
by a registered party or not — can issue tax receipts
during the campaign period. If interest groups “have
not already nominated candidates for the purpose of
obtaining this benefit, it seems unlikely that they
would nominate candidates for the purpose of obtain-
ing the right to issue tax receipts for donations
received outside the election period.”88 Third, registered
parties and those that wish to become registered must
meet several other obligations, including the submis-
sion of audited financial reports. “Absent evidence
indicating that these requirements are not sufficient to

Figueroa had proven his argument that the threshold
violated democratic rights.80

Is the Violation “Demonstrably Justified in a
Free and Democratic Society”?
The Supreme Court holds governments to a high
standard of justification when section-3 rights have
been infringed. In his concurring judgment, Justice
LeBel declined even to consider whether a law that
infringed democratic rights could be upheld under
section 1: “[M]y finding that the legislation infringes
s.3 essentially amounts to a conclusion that it is
inconsistent with the values of Canadian democracy.
It is hard to see how it could nevertheless be shown
to be ‘justified in a free and democratic society.’”81

As already noted, the federal government’s factum
did not identify persuasive objectives. Iacobucci com-
piled his own list, extrapolating from the various
goals and purposes advanced by Levine. He identified
the first objective as “the improvement of the elec-
toral process through the public financing of political
parties.” While Iacobucci agreed that this objective is
“pressing and substantial,” he concluded that it is
actually counteracted by the 50-candidate threshold:
“Legislation that prevents certain political parties
from issuing tax receipts or retaining unspent elec-
tion funds does not encourage individual citizens to
donate funds to political parties, but, rather, actively
discourages the members and supporters of those par-
ties from making such contributions.”82

The second objective, to protect the public purse by
restricting access to the political tax credit, also failed
the “rational connection” test. According to Iacobucci,
the 50-candidate threshold “has no impact whatsoever
upon the potential overall burden of the tax credit
scheme on the public purse” because it does nothing
to prevent individuals from contributing the maxi-
mum amount to political parties. It merely discourages
donors from giving money to smaller parties.83 Nor
was the law “minimally impairing” of democratic
rights. Iacobucci argued that if fiscal responsibility
were really a pressing concern, “a more appropriate
means by which to address this problem would be to
reduce the amount that each citizen is entitled to
claim in respect of donations to political parties.” This
alternative policy would save public money without
discriminating against any particular party or parties,
and thus would not infringe Charter rights.84

Finally, Iacobucci determined that the harmful effects
of the threshold outweighed any incidental benefits
associated with the restriction of tax-credit privileges. 
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said than done. Although he tried to limit the applica-
tion of his ruling, Iacobucci acknowledged that the
impact of striking down the 50-candidate threshold
would go well beyond the benefits at issue in the
Figueroa case: “[A]lthough the disposition of this case
will have an impact on sections of the Elections Act
that provide access to free broadcast time, the right to
purchase reserved broadcast time, and the right to par-
tial reimbursement of election expenses upon receiving
a certain percentage of the vote, I express no opinion
as to the constitutionality of legislation that restricts
access to those benefits. It is possible that it would be
necessary to consider factors that have not been
addressed in this appeal in order to determine the con-
stitutionality of restricting access to those benefits.”91

In the event, the court chose to suspend the effect
of the invalidation for 12 months to allow
Parliament to bring the CEA into conformity with
the ruling and to avoid a legislative vacuum. It gave
Parliament very little guidance in amending the
CEA.92 First, Justice LeBel suggested that “a require-
ment of nominating at least one candidate, and per-
haps more, in order to qualify for registration as a
party would not raise any serious constitutional
concerns.”93 Second, Justice Iacobucci told
Parliament that it could compromise the principle of
party equality if it could justify the means chosen to
do so: “[T]his decision does not stand for the propo-
sition that the differential treatment of political par-
ties will always constitute a violation of s. 3. Nor
does it stand for the proposition that an infringe-
ment of s. 3 arising from the differential treatment
of political parties could never be justified.”94

Bill C-51 (Now C-3)
The timing of the Figueroa ruling was awkward for
the federal government. The judgment was handed
down while Parliament was in its summer recess and
the governing party was in the throes of a leadership
contest. The House of Commons was recalled briefly
in the fall of 2003, which gave then–Government
House Leader Don Boudria the opportunity to table
Bill C-51. When the House prorogued in November,
C-51 had not yet progressed to second reading; like
all pending legislation, it died on the order paper.
When the new Martin government recalled
Parliament in February 2004, it revived several of
these bills, among them C-51. 

Now named C-3,95 and incorporating minor techni-
cal amendments, the Bill was briefly debated in the
House on February 18. The new government House

prevent [interest groups] from seeking registered
party status for the sole purpose of abusing the tax
credit scheme, there is no basis for concluding that
the 50-candidate threshold actually advances the
objective of preventing the misuse of the electoral
financing regime.”89

With regard to candidate surpluses, Iacobucci dis-
missed Levine’s argument that candidates from non-
registered parties should forfeit them because they
were not required to disclose the amounts. He pointed
out that if the parties in question were registered
(which most would presumably wish to be, if they
could meet the criteria), the nondisclosure problem
would vanish. Moreover, the objective of preventing
fraudulent tax credits could be more effectively
achieved through intensive auditing and strict report-
ing requirements for parties — measures that would
apply equally to all parties, without infringing Charter
rights. So this objective, like the first two, failed both
the rational-connection and minimal-impairment tests.

The final objective was doomed from the start:
“ensuring that the electoral process results in a viable
outcome for our form of responsible government.”
Iacobucci dismissed it out of hand: “Legislation enact-
ed for the express purpose of decreasing the likelihood
that a certain class of candidates will be elected is not
only discordant with the principles integral to a free
and democratic society, but, rather, is the antithesis of
those principles.”90 Moreover, the Crown had not
proven that single-party majorities are preferable to
minority or coalition governments. The federal gov-
ernment had failed to prove that the law was “demon-
strably justified in a free and democratic society.”

How Much Difference Will the
Figueroa Ruling Make?

The Remedy Imposed by the Court

T he final step in the majority opinion was the
imposition of a remedy. Having determined that
the 50-candidate threshold and the consequent

denial of particular benefits infringed the Charter and
could not be saved, the Court could have struck it
down immediately under section 52 of the Constitution
Act, 1982. The unaffected sections of the CEA, includ-
ing those dealing with broadcasting and the nonauto-
matic benefits, would have remained in force. In
practice, however, severing the impugned sections
from the rest of the party-registration scheme is easier



candidate in a general election or a by-election is enti-
tled to inclusion on the register of parties.

The second objective is secured by new provisions
designed to prevent fraudulent parties from claiming
tax credits for donations. These provisions fall into two
categories. The first category imposes new reporting
duties and organizational criteria on registered parties.
To achieve and maintain registered status, a party must
have at least four officers, including the party leader
(section 4). The leader is responsible for filing an annual
statement with Elections Canada affirming that the
party meets the new definition (section 15). The requi-
site number of party members — all of whom must
appear on the register of electors — is increased from
100 to 250 (sections 3 and 10). Beginning in 2007, every
registered party must submit a list of 250 electors to
Elections Canada, accompanied by “their declarations in
the prescribed form that they are members of the party,”
every three years (section 15). These new criteria for
registration are added to the existing obligations to file
annual financial reports, both for the party as a whole
and for each constituency association. If Elections
Canada has reason to suspect that a registered party is
not a bona fide political organization and the party fails
to allay this suspicion, then the commissioner of Canada
Elections may seek a court order to deregister the party
and liquidate its assets. In making its decision, the court
must consider the party’s constitution, platform, elec-
tion expenses, and any relationship between the party
and another entity that may benefit financially from
fraudulent use of the tax credits (section 23).

The second category of provisions impose criminal
penalties for reporting false information. A leader who
falsely claims that his party’s purpose is to participate
in public affairs risks a maximum jail term of five
years and/or a $5,000 fine, as does an elector who
makes a false claim of party membership (sections 16
and 21-22). Anyone who solicits or accepts a contribu-
tion to a registered party with the intent to use the
money for nonpolitical purposes — in effect, anyone
who deliberately abuses the political tax-credit provi-
sions — will face the same penalty if caught and con-
victed (sections 17 and 22). The full amount of any
questionable donation must be remitted to the receiver
general (section 22). The conviction of a party officer
for an offense under the Act may result in the deregis-
tration and liquidation of the party (section 22).

Together, the new legal obligations and the penalties
for phony parties address the primary concern raised by
the federal government in its response to Mr. Figueroa’s
appeal: to protect the integrity of the election laws, and,

leader, the Honourable Jacques Saada, moved that the
Bill be referred to the Standing Committee on
Procedure and House Affairs (SCPHA) before second
reading. He informed the House that the government
wanted the Bill to pass quickly, in anticipation of a
spring election. Once the legislative vacuum left by
Figueroa had been filled, the SCPHA would be given
a mandate to consider the broader issues raised by
the ruling and to draft a Bill that would become the
permanent legislative response.96

The committee issued its report on March 12.97 The
only substantive amendment was the addition of a
two-year sunset on the amendments to the CEA con-
tained therein. The apparent purpose of the amendment
is to signal the government’s determination to replace
Bill C-3 with permanent legislation as quickly as possi-
ble. The committee narrowly rejected an amendment
proposed by NDP MP Lorne Nystrom that would have
raised the candidate threshold in the Bill from one to
twelve. Mr. Nystrom argued that the one-candidate rule
was insufficient to prevent the abuse of public funds.
He noted that a 12-candidate threshold would bring the
legislation into line with the existing criteria for ballot
labelling and official party status in the House of
Commons without imposing undue burdens on smaller
parties. Seven of the MPs on the committee voted
against the amendment, perhaps swayed by the argu-
ment that the Supreme Court would not permit a
threshold higher than one; the other six voted in
favour, signalling the possibility that the new registra-
tion scheme would not survive parliamentary scrutiny.98

The contents of Bill C-3 reflect two objectives: to
bring the party-registration regime in the Canada
Elections Act into conformity with the Supreme Court
ruling in Figueroa, and to provide new safeguards
against abuse of the tax-credit provisions by groups
falsely claiming to be political parties. The first objec-
tive is achieved by defining a political party as “an
organization one of whose fundamental purposes is
to participate in public affairs by endorsing one or
more of its members as candidates and supporting
their election” (section 1). There was no definition of
a political party in previous versions of the CEA. The
new definition is consistent with both rulings in
Figueroa: Justice Iacobucci concluded that “the objec-
tives advanced do not justify a threshold requirement
of any sort,” while Justice LeBel sensibly remarked
that the nomination of at least one candidate should
be regarded as a defining characteristic of a political
party.99 Any group that can demonstrate that it par-
ticipates in public affairs by nominating at least one
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each party’s share is determined by its performance
in the previous general election. This formula rein-
forces the competitive advantage already enjoyed by
the larger and more well-established parties at the
expense of their smaller and newer rivals. Although
the allocation formula was narrowly upheld by the
Alberta Court of Appeal in 1995, the similarities
between the party-equality argument of the dissent-
ing judges and Justice Iacobucci’s ruling in Figueroa
casts doubt on its constitutionality.100

The vote thresholds for the nonautomatic benefits
of registered status may be more likely to survive a
Charter challenge. At the rational-connection stage of
the section-1 analysis, Justice Iacobucci ruled that the
number of candidates fielded by a particular party was
not an accurate indicator of the party’s value in the
electoral process. This finding implies that a more reli-
able indicator of political value, such as the percentage
of valid votes won by each party, would pass constitu-
tional muster. If the Supreme Court accepted the prin-
ciple of a two-tier distinction among parties for the
purpose of awarding public benefits — a possibility,
given Iacobucci’s statement that differential treatment
may not always violate section 3 and that any viola-
tions might be justifiable under section 1 — then it
should also uphold a valid criterion for that distinc-
tion. Whether the current vote thresholds would be
considered acceptable is impossible to predict. But if
the SCPHA were to recommend higher vote thresholds
as a way to compensate for the less onerous registra-
tion scheme, then they might trigger a Charter remedy.

Conclusion

S ince Mr. Figueroa went to court in 1993, his
Charter challenge to the CEA has produced sev-
eral significant changes to Canada’s election law.

First, he forced the federal government to delete the
mandatory-liquidation rule and to refund the full
amount of candidate deposits to all registered parties
that complied with the reporting provisions.
Subsequently, nonregistered parties with as few as 12
candidates were given the right to label those candi-
dates on the ballot. If Bill C-3 takes effect before the
impending federal election, as seems likely, then eligible
parties with only one or two candidates will be added
to the register of parties on the twenty-first day before
the vote, entitling them to issue tax receipts, label their
candidate(s) and retain any surplus candidate funds. 

in particular, to prevent the abuse of the political tax
credit. The new definition of a political party, and the
requirement that all parties demonstrate their conformi-
ty with that definition, replaces the 50-candidate
threshold as a reasonable criterion for party registra-
tion. However, Bill C-3 is silent on at least two major
questions, which may be addressed by the SCPHA in its
later investigations. The first question concerns the
automatic benefits currently provided to registered par-
ties — specifically, whether all such benefits will contin-
ue to be provided to all registered parties under the new
criteria. The second question is whether the vote thresh-
olds for the two-tier benefits — both automatic and
nonautomatic – are still constitutionally valid.

Unsolved Mysteries
As noted earlier, the extension of the full package of
benefits to all registered parties was questioned in the
initial debate over the registration scheme in 1970.
Judge Molloy suggested that the automatic benefits be
separated into two types, with different eligibility cri-
teria for each. Bill C-3, with its emphasis on tax cred-
its, suggests that this particular benefit will remain
available to all registered parties. The other benefits
addressed in the Figueroa ruling — the retention of
candidate surpluses and the labelling of party candi-
dates on the ballot — will also apply. The status of the
other automatic benefits, particularly the right to a
share of free and low-cost broadcast time, has yet to
be determined. At present, the number of available
minutes during each campaign period is capped at
360 in both categories. If the less onerous criteria for
registration should produce a large number of new
parties, will the amount of broadcast time be
increased? Or will Parliament change the law to
exclude the smallest parties from the allocation for-
mula? Figueroa appears to rule out the latter
approach. Justice Iacobucci’s emphasis on the process
of election campaigning, and his insistence that voters
benefit when all parties have a chance to be heard,
imply that the latter option would run afoul of the
Charter. On the other hand, the Supreme Court — like
the majority on the Alberta Court of Appeal in the
Reform Party case — might treat broadcasting time as
a public resource that may legitimately be denied to
smaller parties because of its scarcity. Alternatively,
the justices might wish to consider broadcasting issues
separately because of their connection to the free-
expression guarantee in section 2(b) of the Charter.

The allocation formula for broadcast time is a sep-
arate, though related, issue. Under the current CEA,



At the federal level, the Law Commission of Canada
was preparing to issue a major report on electoral
reform, which was expected to recommend a moderate
form of MMP for elections to the House of Commons.104

While this is not the first time the national government
has been advised to adopt a new electoral system,105 the
move toward MMP in five provinces and the activism of
Fair Vote Canada and other groups (Seidle 2002, part 2)
may create irresistible pressures for reform. At the same
time, newly minted prime minister Paul Martin appeared
to be committed to parliamentary reform. He promised
to give backbench MPs a larger role in policy-making
by relaxing the confidence convention and referring
more bills to committee before second reading (for
example, Bill C-3).106

If any or all of these institutional reforms take effect,
the impact of Figueroa will be enhanced. Instead of lan-
guishing in obscurity on the Opposition benches, MPs
from smaller parties could find themselves in a strong
bargaining position vis-à-vis a minority or coalition
government. Their ideas may be reflected not only in
campaign discourse and parliamentary debate but also
in the substance of public policy. Canadians who are
disaffected with the major parties and who now believe
that their votes would be wasted on a candidate from a
small party would have a chance to express their true
preferences through the ballot box. MMP, on its own,
would give political activists an incentive to establish
and support new parties; combined with the new party-
registration regime and a more powerful legislative
branch, that incentive would be all the greater. 

It is too soon to say whether a more diverse party
system, with or without a more proportional electoral
system, would cure the current democratic malaise in
Canada. A wider range of political options might
reverse the recent decline in voter turnout, at least to
some extent (Massicotte 2001). A more representative
and influential House of Commons could strengthen
Canadian democracy by reinvigorating political debate
and reducing the dominance of the governing party.
Lowering the barriers to electoral participation may
inspire more Canadians to involve themselves in party
politics, especially if they decide that party membership
can give them more influence on public policy than
participation in an advocacy group (Howe and Northrup
2000, 33, table 20). Changing a political culture is a
lengthy process with no guarantee of success. But in the
current climate of institutional reform, there is reason to
expect a more vigorous and engaged electorate, and a
closer relationship between civil society and the state, to
evolve over the coming years.

The practical impact of these developments will
only become evident over the next several years. The
number of new parties will depend on the willingness
of Canadians to form new political organizations (or
revive defunct ones) for the purpose of contesting
election to the House of Commons; the success of
those organizations in attracting the support of vot-
ers; and possible future amendments to the CEA. The
new parties’ chances of electoral success, and their
influence on Canadian politics and government, will
be conditioned by other institutional factors. Our cur-
rent electoral system, single-member plurality (SMP),
makes it difficult for smaller parties to win seats in
Parliament unless they command a large proportion
of the vote in particular constituencies. In the long
term, the psychological effect of SMP discourages
supporters of smaller parties, who must choose
between voting strategically for the major party that
they find least objectionable and dropping out of the
active electorate altogether. SMP also manufactures
artificial single-party majority governments, whose
control over the executive and legislative branches of
government excludes opposition MPs from a mean-
ingful role in policy-making. 

By the time Bill C-3 was tabled in Parliament, the
institutional omens for smaller parties were unusually
positive. Electoral reform, long a favourite topic of
political scientists, had begun to attract attention from
the news media and interest groups. Five provincial
governments were seriously considering mixed-member
plurality (MMP). The Liberal government in Quebec was
committed to introducing an electoral-reform bill in the
National Assembly in the spring of 2004 (see Dupuis
2003). At the same time, a citizens’ assembly in British
Columbia was charged with designing a new voting
system, which would be put to the voters in a provin-
cial referendum in May 2005.101 Ontario Premier Dalton
McGuinty promised a similar referendum before the
next provincial election, and he established a democrat-
ic-renewal secretariat to explore options for reform.
New Brunswick’s Bernard Lord established a commis-
sion on legislative democracy, with a mandate to
“examine and make recommendations on implementing
a proportional representation electoral system” that
would permit “a continued role for directly-elected
MLAs representing specific geographic boundaries” —
in other words, MMP.102 In Prince Edward Island, a judi-
cial commission recommended that the province adopt
some form of mixed electoral system; that recommen-
dation was being considered by the government of
Premier Pat Binns at the time of writing.103
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13 The leading case is Buckley v. Valeo, 424 US 1 (1976).
See also, inter alia, FEC v. National Conservative PAC,
470 US 480 (1985); Nixon v. Shrink Missouri
Government PAC, 528 US 377; Federal Election
Comm’n v. Colorado Republican Federal Campaign
Comm., 533 US 431. However, the United States
Supreme Court has recently softened its libertarian
position to a degree. See McConnell, United States
Senator, et al. v. Federal Election Commission et al.,
no. 02-1674; argued September 8, 2003, decided
December 10, 2003.

14 National Citizens’ Coalition et al. v. Canada (Attorney
General), Alberta Court of Queen’s Bench, [1984] 11
DLR (4th), 481-96; Somerville v. Canada (Attorney
General), Alberta Court of Appeal, [1996] 136 DLR
(4th), 205-43; Pacific Press v. A.G. et al., [2000] BCSC
0248 (http://www.courts.gov.bc); Harper v. Canada
(Attorney General), Alberta Court of Queen’s Bench,
[2001] ABQB 558 (http://www.albertacourts.ab.ca),
which was upheld by the Alberta Court of Appeal in
December 2002 (Harper v. Canada [Attorney General],
[2002] ABCA 301).

15 Libman v. Quebec (Attorney General), [1997] 3 SCR
569, head notes, per curiam (hereinafter Libman 1997).

16 R. v. Edwards Books and Art Ltd., [1986] 2 SCR 713,
paragraph 141.

17 The obvious exception to this statement is the Court’s
narrow interpretation of section 2(d), the freedom-of-
association clause. Until recently, most of the justices
refused to extend Charter protection to organized
labour by recognizing either a right to strike or a right
to bargain collectively. See, for example, Reference re
Public Service Employee Relations Act (Alta.), [1987] 1
SCR 313, per LeDain and McIntyre JJ; Delisle v.
Canada (Deputy Attorney General), [1999] 2 SCR 989,
per Bastarache J. However, the majority ruling in
Dunmore v. Ontario (Attorney General), [2001] SCC 94,
appears to signal a move away from that earlier
jurisprudence.

18 For examples of the party-equality model, see the dis-
senting judgment of Conrad JA in Reform Party of
Canada et al. v. Canada (Attorney General), Alberta
Court of Appeal, March 10, 1995, 123 DLR (4th), 366-
445 (hereinafter referred to as Reform Party v. Canada);
and the 1999 Figueroa ruling (discussed later in the
paper).

19 Reform Party v. Canada, 368, per McFadyen JA (writing
for the majority).

20 In the Harper and Pacific Press cases, the courts distin-
guished Libman on the ground that the social-science
evidence on which the Supreme Court of Canada based
its section-1 analysis had been discredited. This dis-
tinction allowed the courts to evade stare decisis and
adopt the libertarian approach to third-party advertis-
ing in election campaigns.

21 The registered parties were the five in the House of
Commons, plus the Canadian Action Party, the
Communist Party of Canada, the Marijuana Party, the
Marxist-Leninist Party, the Natural Law Party and the
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petits et nouveaux partis des avantages de l’enre-

gistrement. En 1993, on a même modifié la loi pour

exiger des partis qui n’atteignaient pas ce seuil qu’ils

liquident leurs actifs et se retirent définitivement de

l’échiquier politique. Quand cette nouvelle disposition

a été appliquée au Parti communiste du Canada par

suite de l’élection de 1993, le chef de ce parti, Miguel

Figueroa, a contesté en bloc la constitutionnalité du

mode d’enregistrement. Sa cause a fait l’objet de trois

jugements : M. Figueroa a remporté un premier succès

à l’étape du procès, il a été partiellement débouté par

la Cour d’appel de l’Ontario, puis a finalement obtenu

gain de cause devant la Cour suprême. L’auteure

résume ces trois jugements ainsi que les arguments

juridiques soumis à la Cour suprême en ce qui touche

notamment l’article 3 (le droit de voter et de briguer

un poste électif) et l’article 1 (la clause de prescription)

de la Charte. Elle analyse également le jugement

majoritaire de la Cour et les raisons de la victoire de

M. Figueroa.

La dernière partie du document évalue les répercus-

sions potentielles du jugement, examine le contenu de

la réponse législative du gouvernement, en l’occur-

rence l’avant-projet de loi C-3, et relève certaines

questions clés omises dans cet avant-projet. En con-

clusion, l’auteure anticipe les effets positifs du juge-

ment  sur la vie politique et suggère de les renforcer

par d’autres changements juridiques et institutionnels,

en engageant par exemple une réforme électorale et en

réservant aux députés un plus grand rôle politique.

L
e jugement Figueroa rendu en juin 2003 par la

Cour suprême du Canada a éliminé le seuil des

50 candidatures que devait présenter un parti

avant de pouvoir s’enregistrer en vertu de la Loi élec-

torale du Canada. Le gouvernement fédéral a réagi en

modifiant la loi pour permettre aux partis présentant

un seul candidat de se prévaloir des avantage de cet

enregistrement, y compris des reçus fiscaux et l’ins-

cription du nom du parti sur les bulletins de vote.

Cette étude examine les enjeux de ce jugement, ses

répercussions sur la loi électorale et ses possibles

conséquences sur la vie politique et gouvernementale.

L’auteure s’y intéresse d’abord à l’application de la

Charte des droits et libertés à la loi électorale, en ce

qui concerne notamment la légitimité d’une révision

judiciaire du processus démocratique et les valeurs qui

devraient éclairer une telle démarche.  Elle soutient

qu’on ne peut pas nécessairement faire confiance aux

législateurs élus pour rédiger des lois électorales

équitables puisque l’intérêt du parti au pouvoir (et des

autres partis représentés au Parlement) est indissocia-

ble des règles du jeu politique. Elle examine également

le poids relatif qu’on devrait accorder aux notions

d’égalité et de liberté en contexte électoral, et plus pré-

cisément en lien avec les partis politiques. Elle passe

finalement brièvement en revue la controverse régnant

parmi les juges canadiens à propos de la constitution-

nalité des lois préjudiciables aux nouveaux et petits

partis, controverse à laquelle le jugement Figueroa a

justement mis fin.

La section suivante décrit les modalités d’enre-

gistrement des partis prévues à la Loi électorale du

Canada et en retrace l’évolution de 1970 à 2003, pour

confirmer que le seuil des 50 candidatures privait les
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amended to require parties that failed to meet the
threshold to liquidate their assets and put them-
selves permanently out of business. When this law
was applied to the Communist Party of Canada
after the 1993 election, party leader Miguel
Figueroa challenged the constitutionality of the
entire registration scheme. The paper describes the
three rulings in the case: Mr. Figueroa’s victory at
the trial stage, his partial defeat in the Ontario
Court of Appeal, and his ultimate success in the
Supreme Court. It summarizes the legal arguments
before the Supreme Court, focusing on section 3
(the right to vote and run for office) and section 1
(the limitation clause) of the Charter. It then con-
siders the court’s majority ruling and the reasons
Mr. Figueroa won his case.

The final section of the paper assesses the possi-
ble impact of the ruling. It sets out the content of
the government’s legislative response, Bill C-3, and
it identifies some key issues that are not included
in the Bill. The paper concludes by speculating
about the positive effects of the ruling on
Canadian politics and by suggesting that those
effects could be magnified by other legal and insti-
tutional changes (such as electoral reform and a
larger policy role for MPs).

T he June 2003 Figueroa ruling from the
Supreme Court of Canada struck down the
50-candidate threshold for party registration

under the Canada Elections Act. In response, the
federal government is amending the Act to permit
parties with a single candidate to claim the bene-
fits of registered status, including tax credits and
ballot labels. This paper examines the issues at
stake in the case, the case’s impact on Canada’s
national election law, and its potential impact on
our politics and government. 

The paper begins with a general discussion of
the Charter’s application to election law, focusing
on the legitimacy of judicial review in matters of
democratic process and the values that should
inform this review. It argues that elected legislators
cannot always be trusted to write fair election
laws, because the self-interest of the governing
party (and the other parties represented in
Parliament) is bound up with the rules of the polit-
ical game. Next, the paper considers the relative
weight that should be accorded to equality and
freedom in the electoral context, and specifically in
relation to political parties. The paper briefly dis-
cusses the controversy among Canadian judges
over the constitutionality of laws that discriminate
against smaller and newer parties, a controversy
that was finally resolved in the Figueroa ruling.

The next section of the paper describes the
party registration scheme in the Canada Elections
Act and traces its development from 1970 to
2003. The 50-candidate threshold for registration
effectively denied the benefits of registered status
to smaller and newer parties. In 1993, the Act was
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